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Why arbitration ?

Arbitration is a procedure in which a dispute is submitted, by agreement of the
parties, to one or more arbitrators who make a binding decision on the
dispute. In choosing arbitration, the parties opt for a private dispute resolution
procedure instead of going to court.

Principal characteristics :

- Arbitration can only take place if both parties
have agreed to it.

- In addition to their selection of neutrals of appropriate
nationality, parties are able to choose such important elements as the
applicable law, language and venue of the arbitration. This allows them to
ensure that no party enjoys a home court advantage.
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Why arbitration? — Fees for CIETAC arbitration

Amount of Claim
(RMB)

Arbitration Fee
(RMB)

Court Fee
(RMB)

1,000,000 Yuan or less

3.5% of the Claimed Amount,
minimum 10,000 Yuan
(RMB 45,000)

2.5% o0 the claimed amount
(RMB 13,800)

1,000,000 Yuan
to
5,000,000 Yuan

35,000 Yuan plus 2.5% of the
amount above 1,000,000 Yuan
(RMB 145,500)

2.5% - 0.8% of the claimed
amount
(RMB 46,800)

5,000,000 Yuan
To
10,000,000 Yuan

135,000 Yuan plus 1.5% of the
amount above 5,000,000
(RMB 220,000)

2.5% - 0.8% of the claimed
amount
(RMB 81,800)

Each case, when being accepted, shall be charged an additional amount of RMB 10,000 as a

Registration Fee.
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Which arbitration clause for which contract ?

Nature of contract ?

Today we are looking only at commercial contracts (e.g. sale, purchase,
lease, service, consulting, joint venture, equity transfer, merger &
acquisition contracts), since e.g. for labor contracts different rules apply.

Domestic or international (foreign related) contract ?
Rule of thumb: at least one foreign party = foreign related contract

Applicable law to the contract ?

Means the law which either the contract parties have explicitly agreed shall
apply to the contract or the law which according to prevailing mandatory
legislation applies to the contract

Rule of Thumb: If in a commercial contract all parties are PRC natural/legal
persons, in_most cases PRC law will apply (and you can not choose
another law and no foreign arbitration commission/institute!). If however
PRC and foreign parties are involved, you have a choice: foreign law can
apply to the contract (some exceptions apply, e.g. joint venture contracts)
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Which arbitration clause for which contract ?

Type of International commercial | Domestic commercial
Choice contract contract: (subject to PRC | contract, subject to PRC

of arbitration law or foreign law) law

commission
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N
Where do | find model clauses for arbitration agreements?

General model clauses can be found e.g. on the websites of the various arbitration
institutes that you eventually choose as appointed arbitration institute. The model
clauses are often available in several languages to help you achieve language
consistency (this is of utmost importance if your contract is drafted in more than one
language!). Here are some websites you may refer to:

CIETAC (China International Economic and Trade Arbitration Commission)
http://www.cietac.org/english/model_contracts/model_contracts.htm

CEAC (Chinese European Arbitration Centre)
http://www.ceac-arbitration.com/a-Model-Arbitration-Clause.21.0.html#c32
HKIAC (Hong Kong International Arbitration Centre)
http://www.hkiac.org/HKIAC/HKIAC English/main.html

SIAC (Singapore International Arbitration Centre)

http://www.siac.org.sg/mclauses.htm

International Arbitral Centre of the Austrian Federal Economic Chamber
http://portal.wko.at/wk/format detail.wk?anqid=1&stid=328039&dstid=8459&opennavid=0
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N
What is important when drafting the arbitration clause ?

When adopting a model clause of your chosen arbitration institute please bear
always in mind:

Under PRC laws, the clause must mention the correct and complete
name and place of the arbitration commission as well as the specific
arbitration rules to be applied (sometimes, one arbitration institute has
several locations (e.g. CIETAC), so you must mention the location (city))

You must not provide in the arbitration clause that the dispute may either
be referred to the arbitration institution for arbitration or to an ordinary court
for settlement because this could render the arbitration agreement invalid
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CIETAC model clause

“Any dispute arising from or in connection with this Contract shall be submitted to
the China International Economic and Trade Arbitration Commission for arbitration
which shall be conducted in accordance with the Commission’s arbitration rules in
effect at the time of applying for arbitration. The place of arbitration shall be Beijing.
The arbitral award is final and binding upon both parties.”
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What may be useful to add to a CIETAC model clause?

When adopting a model clauses for a commercial (domestic or foreign-related)
contract, also the following points may be worthwhile considering:
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CIETAC model clause

“Any dispute arising from or in connection with this Contract shall be submitted to
the China International Economic and Trade Arbitration Commission (“CIETAC”) for
arbitration which shall be conducted in accordance with the Commission’s
arbitration rules in effect at the time of applying for arbitration. The place of
arbitration shall be Beijing. There shall be three (3) arbitrators. The arbitral award is
final and binding upon both parties.”
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N
What may be useful to add to a CIETAC model clause?

When adopting a model clauses for a commercial (domestic or foreign-related)
contract, also the following points may be worthwhile considering:

Number of arbitrators (generally one (1) or three (3) arbitrator(s), also
depending on the complexity and contractual value of a given matter)
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CIETAC model clause

“Any dispute arising from or in connection with this Contract shall be submitted to
the China International Economic and Trade Arbitration Commission for arbitration
which shall be conducted in accordance with the Commission’s arbitration rules in
effect at the time of applying for arbitration. The place of arbitration shall be Beijing.
There shall be three (3) arbitrators. One (1) arbitrator shall be appointed by the
claimant, one arbitrator shall be appointed by the respondent. The chairman of the
arbitration tribunal shall be appointed by the chairman of CIETAC. The arbitral
award is final and binding upon both parties.”
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N
What may be useful to add to a CIETAC model clause?

When adopting a model clauses for a commercial (domestic or foreign-related)
contract, also the following points may be worthwhile considering:

Number of arbitrators (generally one (1) or three (3) arbitrator(s), also
depending on the complexity and contractual value of a given matter)

Who shall appoint arbitrators? (the parties, the arbitration institute or
someone else?)
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CIETAC model clause

“Any dispute arising from or in connection with this Contract shall be submitted to
the China International Economic and Trade Arbitration Commission for arbitration
which shall be conducted in accordance with the Commission’s arbitration rules in
effect at the time of applying for arbitration. The place of arbitration shall be Beijing.
There shall be three (3) arbitrators. One (1) arbitrator shall be jointly appointed by
the claimants, one arbitrator shall be jointly appointed by the respondents.
Multiparty arbitration shall be permitted. The chairman of the arbitration tribunal
shall be appointed by the chairman of CIETAC. The arbitral award is final and
binding upon the parties.”
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N
What may be useful to add to a CIETAC model clause?

When adopting a model clauses for a commercial (domestic or foreign-related)
contract, also the following points may be worthwhile considering:

Number of arbitrators (generally one (1) or three (3) arbitrator(s), also
depending on the complexity and contractual value of a given matter)

Who shall appoint arbitrators? (the parties, the arbitration institute or
someone else?)

Do | need a multi-party arbitration clause (e.g. if there are more than two
(2) parties to a contract)
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CIETAC model clause

“Any dispute arising from or in connection with this Contract shall be submitted to
the China International Economic and Trade Arbitration Commission for arbitration
which shall be conducted in accordance with the Commission’s arbitration rules in
effect at the time of applying for arbitration. There shall be three (3) arbitrators. One
(1) arbitrator shall be jointly appointed by the claimants, one arbitrator shall be
jointly appointed by the respondents. Multiparty arbitration shall be permitted. The
chairman of the arbitration tribunal shall be appointed by the chairman of CIETAC.
The chairman of the arbitration tribunal shall neither be of Austrian nor Chinese
nationality. The arbitral award is final and binding upon the parties.”
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What may be useful to add to a CIETAC model clause?

When adopting a model clauses for a commercial (domestic or foreign-related)
contract, also the following points may be worthwhile considering:

Number of arbitrators (generally one (1) or three (3) arbitrator(s), also
depending on the complexity and contractual value of a given matter)

Who shall appoint arbitrators? (the parties, the arbitration institute or
someone else?)

Do | need a multi-party arbitration clause (e.g. if there are more than two
(2) parties to a contract)

(Exclusion) of nationality/nationalities for arbitrators (this may add to the
neutrality of the tribunal’s decision making)
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CIETAC model clause

“Any dispute arising from or in connection with this Contract shall be submitted to
China International Economic and Trade Arbitration Commission for arbitration
which shall be conducted in accordance with the Commission’s arbitration rules in
effect at the time of applying for arbitration. The place of arbitration shall be Beijing.
There shall be three (3) arbitrators. One (1) arbitrator shall be jointly appointed by
the claimants, one arbitrator shall be jointly appointed by the respondents.
Multiparty arbitration shall be permitted.

The chairman of the arbitration tribunal shall be appointed by the chairman of
CIETAC. The chairman of the arbitration tribunal shall neither be of Austrian nor
Chinese nationality.

The language of the arbitration proceedings shall be English.

The arbitral award is final and binding upon the parties.”
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What may be useful to add to a CIETAC model clause?

When adopting a model clauses for a commercial (domestic or foreign-related)
contract, also the following points may be worthwhile considering:

Number of arbitrators (generally one (1) or three (3) arbitrator(s), also
depending on the complexity and contractual value of a given matter)

Who shall appoint arbitrators? (the parties, the arbitration institute or
someone else?)

Do | need a multi-party arbitration clause (e.g. if there are more than two
(2) parties to a contract)

(Exclusion) of nationality/nationalities for arbitrators (this may add to the
neutrality of the tribunal’s decision making)

Language(s) of arbitration in general and e.g. language(s) in which
documents may be submitted during arbitration proceedings (this may be
a substantial cost/time factor)
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CIETAC model clause

“Any dispute arising from or in connection with this Contract shall be submitted to
the China International Economic and Trade Arbitration Commission for arbitration
which shall be conducted in accordance with the Commission’s arbitration rules in
effect at the time of applying for arbitration. The place of arbitration shall be Beijing.
There shall be three (3) arbitrators. One (1) arbitrator shall be jointly appointed by
the claimants, one arbitrator shall be jointly appointed by the respondents.
Multiparty arbitration shall be permitted.

The chairman of the arbitration tribunal shall be appointed by the chairman of
CIETAC. The chairman of the arbitration tribunal shall neither be of Austrian nor
Chinese nationality.

The language of the arbitration proceedings shall be English.
The arbitral award is final and binding upon the parties.

The costs of the arbitration, including all reasonable expenses and lawyers fees
shall be borne by the losing parties”
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Examples of problematic arbitration clauses

9. Arbitration

9. Apburpax -
9:l Buyer and Seller shall make their best efforts 1o setile all disputes, controversies or
ditferences by mutual discussion and negotiation in & cooperative spirit and only upon the failure
of such discussion or negotiations conducted in good faith, shall they resort to Arbitration, Any
dispute, conmoversy or difference which may arise between Buyer and Seller out of or in .
connection with or in relation to the Contract ar for the breach thereof, and which cannot be
sertled by mutual agreemant, shall be considared in the Arbirration defendant Party's couniry.
9.1 Mokynates A [poXgsom AOMKHE! NpEATPHEATS BOC YCHTHS JL4-PASPEIICHIS BCEX CIOPOS,
UPOTHBOPSHHA ¥ PASHOWNGCHE WOCPEACTEOM BSaMMEOre OfCy&ASHUX ¥ mPOBEeHNs
NEpCTOAODOS B IOYXE COYPYNHHYECTBA ¥ TONBKO WpK NpoBane Taxaro OOCYKACHHA WK
NEREroBOpos, NPOBSICHHEIX MM VOJTHOM JIOBEpHY, OHK AOMKER obpatitecs B Apburpax.
JhoOkle CHOPH, NPQTHBODEUMS ¥ PAIHOTHACHS, KOTOPBIE MOUYY BOIHHKHYTR MEM(TY
lloxynareney ¥ Tlpogasuom B3 MMM B CBRSM MW R OTHOIIGHHH K KONTDAKTY HIH €r0
HEBBITONHCHHEM ¥ KOTOPHI® HE MQTYT OBITh YPEry/MpORAHE] B3AUMHEIM COTTAINSHAEM, JO;IKHEL
PACCMETPUBATRCH B APORTPAKE CTPARK CTOPOHKI-OTRETUHKA.
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Examples of problematic arbitration clauses

Lo il =BT RATIRREAT RATAL Oy #mamwwmmwm
SRR R SR ANREAG B R AR e, B
%ﬁ«ﬁ%ﬁﬂw%ﬁ% RTINS GREs M‘*ﬁiﬁ\%ﬁ
© ARBITRATION, ALL nramﬁ N CORRECTION Wit oS QONTRACT OR ‘BB EXBOUION
THAREGF SHALL BE AMICARRY ew!m: THROUGH MEGUTIATON, m CASE N SBTTLEMENT

CAN 35 mamn BRTWERN THE TV PARTES, THE (A58 UNDER' DISPUTR $HALL BR
SUBMETTED TO'FOR ARBITRATION IN ACCORDANCE WITY RULES OF THE INPARNATIONAL

CHAVBER CF COMMRACE, TH FLACE OF ARDIIRATION 15 RENMNG, CHINA, THE DECKION

MAVE BY THY ARHTTRATIDN COMRISSION SHALL 32 TED A8 FIVAL, AND BNDING oy
- BOTHPARTES, TEE RS mmmmwwm RNE BY THE LOBING PARTY:
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Examples of problematic arbitration clauses

20.2  Should the parties fail t 0 agree on a mediator in accordance with
Article 20.1., or should the mediator fail to settle the Dispute
within sixty (60) days from appointment, either party may submit
the dispute for final settlement by arbitration under the Rules of
Conciliation and Arbitration of the International Chamber of
Commerce by three arbitrators appointed in accordance with said
rules.

Translation of Chinese version:

20.2 If the parties fail to agree on a mediator in accordance with Article
20.1, or if the mediator fails to resolve that Dispute within sixty
(60) days after being appointed, either party may submit the
Dispute to China International Economic Trade Arbitration
Commission (CIETAC) for final dispute resolution by means of
arbitration according to rules by three (3) arbitrators designated
according to the rules of CIETAC.
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No valid arbitration clause — and now ?

It does generally not render the contract entirely invalid but means that there is
no valid arbitration agreement for such contract

Consequently, you likely loose the chance to submit a contractual dispute to
arbitration (unless the parties involved agree — after a dispute arose — on a
valid arbitration agreement, which in practice is rather unlikely)

You most probably then have to file a lawsuit with the ordinary courts for
litigation — problems:

requirement to deposit a security (cash) which can be up to the amount
of the claim when a foreign party is the claimant

many documents may have to be translated and legalized (time
consuming and expensive)

enforcement of a foreign judgement (only a few treaties between China
and other countries)

Litigation — other than arbitration — is almost always a “several-instance
procedure and may be less impartial then arbitration depending on the
actual circumstances of a disputed case
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Enforcement of arbitration awards

China is, as Austria and a number of other major countries party to the

“UN Convention on the Recognition and Enforcement of Foreign
Arbitral Awards” (“New York Convention”).

The New York Convention substantially limits the reasons, why a court
can refuse to enforce an award.

But remember: This works both ways: A New York Convention award
against an Austrian company could easily be enforceable in Austria!
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Thank you for your attention
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